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C-suite executives and se-

nior managers know they are

confronted by legal risks, but

they often are unable to articu-

late the specific causes, how

to isolate them, or what expo-

sure to fiduciary risk means to

their organization. Identifying

the key causes is a good place

to start.

The DOL has identified the

most common violations of

ERISA fiduciary duty. These

three major categories include:

Vendor Management, Proper

Procedures, and Internal

Controls. Within each of these

areas, we will provide plan

sponsors practical strategies

for protecting themselves

against DOL scrutiny and serv-

ing as a confident steward of

their employees’ assets.
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But first, what does a mis-

take in these areas cost an or-

ganization? ERISA violations

that are discovered through a

DOL retirement plan audit can

result in significant monetary

penalties. These fees are an

attempt to return “lost” assets

to retirement plan participants,

who are not held responsible

for fiduciary missteps made by

their organization’s executive

team. An example of a recent

federal mandate from the DOL

required the president of Clark

Graphics, an Ohio-based orga-

nization, to restore more than

$500,000 to the company’s two

employee retirement plans.1

This lawsuit claimed that the

company’s owners failed in

their fiduciary responsibilities

by 1) neglecting to properly

monitor the plans’ administra-

tor (i.e., Vendor Manage-

ment), 2) not requiring the plan

administrator to issue partici-

pant statements (i.e., Proper

Procedures), and 3) failing to

review and reconcile the plans’

trust account statements and

review participant distribution

calculations (i.e. Internal

Controls).

Violations in these three ma-

jor fiduciary categories can be

costly to an organization’s bot-

tom line and reputation—both

internally with its employees

and externally with its clients

and partners. Implementing a

few simple practices can help

elevate an organization’s fidu-

ciary processes and safeguard

against legal risk.

Fiduciary Risk #1: Vendor

Management

The relationships between

ERISA qualified employee ben-

efit plans and their plans’ ven-

dors are the source of the

greatest impediment in an or-

ganization’s pursuit of fiduciary

excellence. The DOL ranks

vendor management at the top

of its list of threats to an ERISA

plan’s safety. The reason the

DOL has warned plan spon-

sors specifically about their

retirement plan vendors is that

there has been a historical in-

formation gap between fidu-

ciary vendors and plan spon-

sor executives. Because the

investments and administration

industries are complex and fee

structures are often hard to

discern, corporate plan spon-

sors face an immediate disad-

vantage in understanding the

intricacies of these vendor

arrangements. Furthermore,

vendors’ fees and quality of

services are not examined in

most plans commensurate with

how vendors of traditional busi-

ness services are evaluated,

as the hiring and retention de-

cisions for investment and re-

cordkeeping services are most

often made by managers who

are not trained procurement

professionals. While plan spon-

sors by law are required to do

what is best for their retirement

plan participants (i.e., the defi-

nition of “fiduciary duty”), retire-

ment plan vendors are per-

fectly within their legal scope

to serve only their/their organi-

zation’s own financial interests.

This historical misalignment of

standards of care has widened

the information gap between

vendors and sponsors, deliver-

ing a heavy burden to plan

sponsors who are responsible

for selecting, monitoring, and

evaluating those retirement

plan vendors serving their

employees.

Failing to properly select and

monitor service providers is

also the catalyst in the class

action lawsuits that continue to

be filed against ERISA plan

sponsors and their key execu-

tives with the 403(b) market

now under assault. Plan spon-

sors today should seek to put

into place a simple process re-

lated to vendor management

to help mitigate their risk, which

may include:

1. Confirming they receive

ERISA Section 408(b)(2)

fee disclosures from ven-

dors on a regular, timely

schedule.

2. Examining these vendor

disclosures for adequacy

and requesting clarifica-

tion where needed.

3. Proving that vendor fees

are reasonable through a

third-party assessment.
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4. Engaging in an annual

vendor value examination

to ensure vendor service

quality aligns with vendor

fees. (An example of a

third-party vendor as-

sessment is Roland¦Criss’

Vendor Value Index™,

found here: http://rolandc

riss.com/what-we-do/serv

ices/erisa-fee-assessmen

t/vi-description/).

Fiduciary Risk #2: Proper

Procedures

Under ERISA, employee

benefit plan managers must

ensure that their decision-

making and operations man-

agement follow a “prudent

process.” Such a process is

not merely an attitude; ERISA

requires that it be evidenced

by written procedures.

So why don’t all plan spon-

sors have a written procedure

in place? There are many rea-

sons executives overlook or

even dismiss the importance

of creating a formal process for

the management of their retire-

ment plans. Common explana-

tions (and rebuttals based on

DOL requirements) include:

E “Things are running

smoothly, so there is no

need to take the time to

develop wri t ten

procedures. My depart-

ment is stretched too thin

complying with other

regulatory programs for

us to focus much on

ERISA.” (DOL Rebuttal:

Even if things are running

smoothly, ERISA requires

written documentation of

how and why decisions

are being made related to

the retirement plan.)

E “Our vendor

(recordkeeper/investment

advisor) provides a fidu-

ciary system and man-

ages it for us.” (DOL

Rebuttal: Vendors can

conceal conflicts of inter-

est, which disqualifies

their “fiduciary solution”

as a substitute for the

plan sponsor manage-

ment process. Fiduciary

responsibility lies solely

with the named plan fidu-

ciary within the organiza-

tion; thus, the oversight

process must reside with

that party.)

E “The DOL has never au-

dited us and has never

questioned how we man-

age our ERISA plan.”

(DOL Rebuttal: With a

heightened level of DOL

investigations, regulation,

and whistleblower activity

in this space, the docu-

mentation of a prudent

process is the single most

important step in mitigat-

ing corporate risk, estab-

lishing ground rules with

vendors, and safeguard-

ing corporate leaders

from heavy penalties and

fines.)

Although the subject of “pro-

cedures” is rarely a tantalizing

one, it is particularly vital in the

arena of retirement plan man-

agement as it drives alignment

with critical fiduciary standards

of care. Written procedures not

only provide necessary risk

mitigation in the event of a

DOL audit or legal investiga-

tion, but they ensure that retire-

ment plan managers are act-

ing as responsible stewards of

their employees’ assets. A writ-

ten process maximizes effi-

ciency, communication, and

understanding across internal

teams and departments that

play a role in the retirement

plan management, whether it

is regarding how to oversee

retirement plan vendors, docu-

ment necessary day-to-day

practices, or identify pertinent

data required for investment

committee meetings.

The desire to develop fidu-

ciary procedures is not absent

across the employee benefit

industry, but the know-how is a

chal lenge for many

organizations. The lack of a

documented workflow has led

executives and employee ben-

efit committees to violate

ERISA’s fiduciary standards of

care in three common ways:

1. Failing to operate the plan

prudently and for the ex-
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clusive benefit of

participants.

2. Using plan assets to ben-

efit certain related parties

to the plan, including the

plan administrator, the

plan sponsor, and parties

related to these

individuals.

3. Failing to follow the terms

of the plan as outlined

(assuming they are con-

sistent with ERISA

mandates).

For plan sponsors seeking to

ensure their current practices

align with fiduciary require-

ments under ERISA, an inde-

pendent third-party ERISA

Governance, Risk Manage-

ment, and Compliance (“GRC”)

consultant can provide a pru-

dent process template—or

walk hand-in-hand to imple-

ment the entire process—that

has the ability to instantly up-

grade an organization’s fidu-

ciary standing and secure

stewardship peace of mind.

Fiduciary Risk #3: Internal

Controls

Fiduciary risk management

is heavily dependent on a sys-

tem of internal controls. Such

controls help executives and

managers that oversee quali-

fied benefit plans understand

the risks they are exposed to

and establish surveillance

steps that counter threats. An

internal controls program, built

around fiduciary standards of

care, is essential for mapping

the journey to fiduciary

excellence. In today’s world,

an ERISA based GRC system

of internal controls is a risk

management imperative. In-

deed, with proper internal con-

trols practices in place, fidu-

ciary risks #1 and #2 discussed

in this article (vendor manage-

ment and proper procedures,

respectively) can be simultane-

ously and proact ively

addressed.

A plan sponsor may put in

place internal controls around

the organization’s retirement

plan management process by

following three primary steps:

1. Conduct an Assessment.

An assessment of current

fiduciary practices identi-

fies specific risks to the

employer and the plan’s

participants, and defines

how each category of risk

should be managed.

Since ERISA lacks spe-

cific steps for this assess-

ment, plan sponsors can

begin this process by

downloading a set of best

practice steps published

through the The Invest-

ment Fiduciary Leader-

ship Council (a fiduciary

standards organization),

at www.iflcouncil.org/inde

x.php/standards-rpa.

2. Consolidate Key Data

Sources. In order to have

coherent and dependable

internal controls for an

ERISA plan, the organi-

zation must embrace all

of the records and the

sources on which an as-

sessment is based.

These records should be

identified and kept in a

centralized organizational

space (electronically or

physically) for ease of ref-

erence and updating.

Necessary records

include:

E The plan’s manage-

ment guide (i.e., the

“Plan Document”);

E Governance policies;

E Administration proce-

dures;

E Investment decision

making parameters;

E Minutes of fiduciary

committee meetings;

E Recordkeeping/TPA

vendor’s reports;

E Investments provid-

er(s)’ reporst; and

E Records archive.

3. Define Control Steps.

Certain “tests” should be

implemented to ensure

that appropriate opera-

tions and management

activities are carried out

consistently across orga-

Journal of Compensation and Benefits

Journal of Compensation and Benefits E May/June 2017
© 2017 Thomson Reuters

38



nizational and vendor

boundaries. Major activi-

ties that should be tested

on a regular basis

include:

E Decision making au-

thorizations;

E Division of duties;

E Vendor selection and

performance reviews;

E Physical access to

premises and partici-

pant data; and

E Cybersecurity.

In order to ensure the ef-

fectiveness of internal controls,

a periodic examination by a fi-

duciary risk management spe-

cialist should be conducted. A

properly constructed and con-

sistently monitored system of

internal controls is a common

trait found in excel lent

fiduciaries. What’s more, such

a system is the best tool for

meeting the legal challenges

to fiduciary conduct potentially

instigated by regulators or plan

participants.

CONCLUSION

The three risk areas on the

road to fiduciary excellence are

not small potholes to dodge—

particularly for busy executives

who are also tasked with the

enormous responsibility of

managing their company’s hu-

man resource and finance

functions. The DOL has

worked to mandate higher

standards and specific fee re-

porting for retirement plan ven-

dors in order to assuage this

burden on plan sponsors. How-

ever, as the law stands today,

retirement plan sponsors are

still the primary party held re-

sponsible for prudently over-

seeing how their employees’

retirement accounts are being

handled. This means that plan

sponsors should adopt written

processes and controls that

clearly articulate vendor expec-

tations, as well as decision-

making criteria for every step

in their retirement plan man-

agement process—to protect

themselves, their organization,

and their employees.

While setting up these inter-

nal fiduciary processes may

seem daunting, there is no bet-

ter t ime to pursue this

endeavor. Given the DOL’s

increasing focus on the retire-

ment plan industry, there are

myriad templates, best prac-

tices, and benchmarking stan-

dards available for those plan

sponsors who desire efficient,

effective solutions to their

ERISA compliance and stew-

ardship peace of mind. Plan

sponsors should be diligent to

vet third-party fiduciary consul-

tants to ensure they are indus-

try certified and lack any con-

flicts of interest that would

inhibit implementing an objec-

tive, best-practice fiduciary

process for their plan sponsor

clients. The road to fiduciary

excellence can be easily navi-

gated with the right compan-

ions along for the ride. For

more fiduciary tools, templates,

and tips, visit http://www.roland

criss.com/.

NOTES:

1U.S. Department of Labor press
release, “US Labor Department ac-
tion results in order to restore half a
million dollars to worker retirement
plans sponsored by Columbus, Ohio-
based company.” https://www.dol.gov/
opa/media/press/ebsa/ebsa
20121122.htm.
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